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Abstract. The research paper examines the legal category of procedural (proceedings) law “Right
to a Fair Trial” as a fundamental element of the European Human Rights Convention and the judicial
practice of the European Court of Human Rights. The Authors concentrate mainly on the general part
of Article 6 and focus on crucial aspects of the mentioned right which have become significant for the daily
legal practice in the Russian Federation, Republic of Austria and other member states. In the domestic
Russian legal doctrine, there are sectoral and international legal studies devoted to the Convention
for the Protection of Human Rights and Fundamental Freedoms, the functioning of the European Court
of Human Rights and the legal nature of'its acts (A. Abashidze, E. Alisevich, M. Biryukov, S. Kalashnikova,
V. Tumanov, K. Aristova).Along with this, from the standpoint of conventional rights, Russian legal
scholars studied the procedural features of the implementation of acts of the European Court of Human
Rights and the application of conventional norms in civil, arbitration and criminal cases (I. Vorontsova,
T. Solovieva, M. Glazkova, S. Afanasiev, L. Volosatova, E. lodkovsky, K. Mashkova, etc.).The private-
scientific research methods used by the Authors in the presented scientific article, predominantly
comparative, require the study of the works of foreign scholars in the field of law, which include P. Leanza,
O. Pridal, D. Spielmann, V. M. Zupancic, H. Mosler, A. Buyse. Despite the rather large volume of doctrinal
sources on the nature and implementation of conventional rights, the issues of applying the right to a fair
trial in administrative disputes and cases arising from public law relations have not become the subject
of scientific research. The empirical basis of the study conducted by the Authors is composed of 66 pilot
judgments and other acts of the European Court of Human Rights on complaints from individuals against
Russia, Austria, France, Finland, the Netherlands, Great Britain, Switzerland and other member states
of the Council of Europe; judicial acts of the courts of Russia, Austria and other European countries.
It is concluded that the practice of Article 6 of the European Human Rights Convention by the European
Court has had a remarkable and sometimes unprecedented impact on public law and law enforcement
activities of the European countries that are parties to the Convention. As Russian and Austrian experience
shows, the decision of the European Court on behalf of the enforcement of Article 6 in one specific case can
induce the state not only to adopt a separate law, but also to carry out serious institutional changes. Many
such examples are given below by the Authors, which testify that the decisions of the European Court
are able to act as a powerful law-forming force on the national level.
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AnHoTanus. B crathe mcciemyeTcs MpaBoBas KAaTeTOpHs MPOIECCYyalbHOTO MpaBa Ha CIPaBeUTHBOE
cyaeOHoe pa30mpaTenbCTBO KaK OCHOBOMONATAIONIMI dMeMeHT KOHBEHIMH O 3aliuTe NpaB deloBeKa
1 OCHOBHBIX CBOOOA. ABTOpBI aKIEHTHUPYIOT BHUMaHUE Ha CT. 6 KOHBEHIIMN 1 Ba)KHEHINX CTPYKTYyp-
HBIX 3I€MEHTaX YKa3aHHOTO KOHBEHIIMOHHOTO IPaBa, KOTOPbIE CTaIM HEOOXOAMUMBI IS OCYIIECTBICHHS
TIOBCETHEBHOM I0pUANYECKON TpakTHKU B Poccutickoit deneparyn, ABctpuiickoit Pecrybnmke u npyrux
rocynapcTBax — wieHax Cosera EBponbl. B oTedecTBeHHON pOCCHIICKON IOPUANYECKON JOKTPHHE CyIIIe-
CTBYIOT OTPACIEBbIC U MEKTyHAPOIHO-TIPABOBBIE MCCIIENOBAHMS, MOCBAIICHHbIe KOHBEHIINN O 3amuTe
IIpaB 4YeJIoBeKa M OCHOBHBIX CBOOOJ, (pyHKnMOoHMpoBaHmio EBpomeiickoro Cyna mo mpaBaM denoBeKa
U TIpaBOBO# mpupoze ero aktoB (A. X. Abammnse, E. C. Amucesny, M. M. buprokos, C. B. Kanamsu-
xoBa, B. A. Tymanos, K. C. Apucrosa). Hapsigy ¢ 3TuM ¢ mo3ULMii KOHBEHIIMOHHBIX IIPaB POCCUHCKUME
YUYEHBIMHU-TIPABOBEAMH U3yUEHHIO TOJBEPIIIICH NIPOIECCYyanbHbIe 0COOCHHOCTH peanu3aluy akTto EB-
poreiickoro Cyna 1mo mpaBaM 4elIoBeKa M MPHMEHEHHs] KOHBEHIIMOHHBIX HOPM MO TPaykKAaHCKUM, apOuT-
paxxabM 1 yronoBHEIM aenam (M. B. Bopormosa, T. B. ConoseeBa, M. E. I'maskosa, C. ®. Adanacbes,
JI. B. Bonocarosa, D. B. Moaxosckuii, K. B. Mamkosa u ap.). Mcronb3yemple aBTOpaMy YaCTHOHAYYHBIE
METOJIBI UCCIIEIOBAHNS (B MIPEHMMYINECTBEHHON CTENEHN KOMIIAPAaTUBHBIN) NOTpeOOBaIN H3yUeHUs TPY-
JIOB 3apyOeKHBIX FOPHCTOB, K KOTOpbIM oTHOCsTCS P. Leanza, O. Pridal, D. Spielmann, B. M. Zupancic,
H. Mosler, A. Buyse. HecmoTpst Ha 1ocTaToqHO OOIBIIONH 00bEM JOKTPUHATIBHBIX HCTOYHUKOB IO BOTIPO-
caM IPUPOJIBI U Peaan3allii PACCMaTPUBAEMOT0 KOHBEHIIMOHHOTO 1IPaBa, He CTay HPEAMETOM HayTHOTO
HCCIeOBaHMS BOTIPOCHI MPHMEHEHHs paBa Ha CIIPaBeUTNBOE CyAeOHOe pa3OupaTenbcTBO B aMUHH-
CTPATUBHBIX CIOpPAx U AeNax, BO3HUKAIONIUX U3 IyOINYHBIX PABOOTHOMICHUH. DMITHPUIECKON OCHOBOM
MIPOBEJICHHOTO aBTOPAMH HCCIIEIOBAHNS BBICTYIAIOT 66 MIIOTHBIX MOCTAHOBJIEHUS U HHBIX akToB EBpo-
netickoro Cyzia 1o mpaBaM denoBeKa I10 jkanodaM JacTHBIX JIUI MpoTuB Poccun, Asctpun, @panmmu,
Ounnanann, Hupepnannos, BenukoOpuranuy, LBelinapuu u npyrux crpad — ydactaun Cosera EBpo-
TIBI; CyieOHbIE aKThI OPTaHOB MpaBocyaus Poccru, ABCTpHM U APYTHX eBporeickux cTpaH. 1o pesynbra-
TaM MPOBEIECHHOTO HCCIIEIOBAHNS aBTOPHI IPUXOJAT K BEIBOAY, UTO IIPAKTHKA IPUMEHEeHuUs EBponeiickum
Cynom ct. 6 KoHBeHIINH OKa3bIBaeT 3aMETHOE, a TIOPOi 1 OeCIIpelieICHTHOE BIMSHUE Ha Iy OJIITYHOE ITPABO
1 TIPAaBONIPUMEHUTENBHYIO IeATeTbHOCTh Poccun, ABCTpHH B APYTHUX €BPONEHCKHUX CTPaH, SIBISIONIAXCS
yuacTHukamu KonBenmuu. [IpuBoauTces aHaan3 nmpuMepoOB, CBUACTENBCTBYIONIMX O TOM, UTO aKkThl EB-
ponetickoro Cyaa cnocoOHBI BBICTYIIATh MOIIHON MPaBooOpa3yromieil cuitolf Ha HAIIMOHAJIBHOM YPOBHE.
Kaxk nokasbIBaeT poOCCHIICKUI M aBCTPHICKHI OMBIT, TocTaHOBIeHUe EBporneiickoro Cyna mo mpaBam de-
JIOBEKA 110 KOHKPETHOMY ITyOIMYHO-TIPABOBOMY JIETy MOKET HOOYAUTH TOCYAAPCTBO HE TOIBKO MPHUHATD
OT/IETIbHBIN 3aKOH, HO U ITPOBECTH CEPhE3HBIC HHCTUTYIMOHATBHBIE H3MEHEHNS BHYTPU CTPAHBIL.
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INTRODUCTION

Plato already stated 2,000 years ago that
“justice is the ability to be fair”, a just society
would require that the people be “born and live
in a fair and just way”. Since then many phi-
losophers emphasised the connection between
justice and fairness and the importance of both
for the stability of a human society [1, p. 4]. It
seems that justice cannot be done without fair-
ness, id est justice can only be achieved as a
result of a fair process. The opposite is not pos-
sible: a fair judgement requires a fair proceed-
ing. Since regular courts as we know them ex-
ist, it is vital for the public faith in the courts
that judgements are understood by the people
and are convincing a broader public (at least in
general). The way how a legal proceeding has
been carried out before a judgement is passed
by the court can decisively encourage or reduce
the acceptance of a judgement among the af-
fected group of persons or the interested public.
As the famous phrase says: «Not only must Jus-
tice be done; it must also be seen to be done»'.

A fair proceeding assumes certain prin-
ciples arranging how a fair judgement shall be
delivered. Principles ensuring a fair proceeding
are not an end in itself but have always a practi-
cal purpose to affect the quality of a judgement
and to support that a correct decision is passed?.

Historically the archetype of the “Right to
a Fair Trial” is believed in The Magna Char-
ta sealed by King John in 1215, but there

are many provisions developed in the past,
which also can be seen as the predecessor of
the modern «Right to a Fair Trial» [1, p. 11].

SIGNIFICANCE OF THE RIGHT
TO A FAIR TRIAL

A tremendous step for the regulation of
a fair trial was taken by the European Hu-
man Rights Convention (hereinafter — Con-
vention, EHRC), which has revolutionised
modern democratic legal systems [2—6]: its
Article 6 provides the so called “Right to
a Fair Trial” and regulates a certain mini-
mum of procedural guarantees for decisions
concerning civil rights and criminal law
cases®. Among the other rights of the EHRC
Article 6 turned out to be relatively unique
in its variety of claims and also in its effect
on the judicial practice of all member states
of the EHRC: No other Article of the EHRC
achieved so many impacts in the national leg-
islation like Article 6.

Every fourth complaint submitted to
the European Court of Human Rights (herein-
after — ECHR, European Court) is in one way
or another related to violations of the above
stated Article of the Convention. So, according
to the published statistical report of the ECHR
for 2020, out of 41,700 complaints sent to
the ECHR, more than 23% relate to violations
of Art. 6 of the Convention*. More importantly,
according to statistical reports of the European

! This quote originates from Lord Chief Justice of England and Wales, Gordon Hewart, in the Case R v. Sussex
ex parte McCarthy (1923). This phrase summarises perfectly the jurisdiction of the European Court of Human Rights
concerning the impartiality and objectivity of judges and is frequently used also by the Austrian Highest Court. See:
Judgement of 03.12.2010, Ns 12Ns 93/10p URL: https://hudoc.echr.coe.int/

2 For example, one of the most important guarantees, the right to be heard, effects the participation of the pro-
cedural parties in the finding of facts because these parties usually have knowledge about the relevant circumstances
and are able to contribute to determine the correct facts and to avoid possible errors.

3 To the scope of Article 6 see below.

4 URL: https://www.echr.coe.int/Pages/home.aspx?p=reports&c
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Court, most of the applications, applied to
the ECHR, are against the Russian Federation:
out of almost 62 000 cases pending, 13 645
(22 %) are against the Russian Federation®,
most of which are complaints about violations
of the right to a fair trial.

Remarkably, legislator modifications
and amendments caused by the obligations
comprised in Article 6 did not become ne-
cessary after the entry into force of the Con-
vention in the respective member states, but
only decades later — when the European Court
of Human Rights issued decisions interpreting
Article 6 under the circumstances of the pend-
ing case and, thus, constituting precedent law.
The right to a fair trial became more the cen-
tral gateway for the influence of the EHRC
on the legal system of the member states.
The exceeding dynamic of the legal develop-
ment caused by specific judgements of the Eu-
ropean Court of Human Rights, based on
Article 6, proved to be astonishing. Its “ex-
plosive power” even affected “sacred cows”
of the national legal tradition. For example,
in Austria several decisions by the European
Court of Human Rights led to the most far-
reaching reform of the Austrian Constitution
within 90 years containing the reconstruc-
tion of the whole legal protection system
for administrative matters which eliminated
the 140-year-old structure of stages of ap-
peal within the administration, approximately
120 administrative bodies had to be resolved®.

One of the most significant judgments of
the ECHR in relation to Russia was the “pi-
lot” on the complaint “Burdov v. Russia”
Ne 2177, in which violations of Articles 6
and 13 of the Convention, which consist in
prolonged non-enforcement of the court’s de-
cision and in the absence of legal remedies
against untimely execution of judgments
in the applicant’s favor. It was then that the
ECHR pointed out to Russia the need to pro-
pose within six months an effective legal
mechanism to ensure the timely execution
of decisions of Russian courts.

The state’s response to this was the adop-
tion a year later of federal laws of April
30, 2010 Ne68-FZ “On Compensation for
Violation of the Rght to Legal Proceed-
ings within a Reasonable Time or the Right
to Enforce a Judicial Act within a Reason-
able Time” (hereinafter — FZ No 68-FZ)3
and Ne 69-FZ “On Amendments to Certain
Legislative Acts of the Russian Federation
in Connection with the Adoption of the Fed-
eral Law” On Compensation for Violation
of the Right to Judicial Proceedings within
a Reasonable Time or the Right to Execu-
tion of a Judicial Act within a Reasonable
Time” (hereinafter — Federal Law Ne 69-FZ)°.
Thus, the Russian Federation introduced the
right to legal proceedings within a reason-
able time. In this regard, amendments were
made to the Civil and Arbitration Proceed-
ings Codes and the most important category

> Only 215 against Austria. See: ECHR — Analysis of Statistics 2020. URL: https://www.echr.coe.int/Docu-

ments/Stats_analysis 2020 _ENG.pdf.

¢ In 1875 Austria had implemented a “one-stage-system” with a /imited review by only one Administrative

Court after various stages of appeal within the administration. The so-called Supreme Administrative Court was
enabled to examine the completeness of investigations by the administrative authorities but could not investigate by
its own. In order to maintain this traditional system, Austria acceded to the ECHR 1958 with a reservation that this
structure shall be compatible with Article 6. Many Years later this reservation was declared invalid by the European
Court of Human Rights (see: Case of Eisenstecken v. Austria (application Ne 29477/95) : judgement of the ECHR
of October 3, 2000. URL: https://hudoc.echr.coe.int/).

7 Case of Burdov v. Russian Federation (application Ne 33509/04) : judgement of the ECHR of January 15, 2009
(Ne 2) // Russian Chronicle of the European Court. 2009. Ne 4.

8 On compensation for violation of the right to legal proceedings within a reasonable time or the right to execute
a judicial act within a reasonable time : federal law of April 30, 2010 Ne 68-FZ // Rossiyskaya Gazeta. 2010. May 4.

® On Amendments to Certain Legislative Acts of the Russian Federation in Connection with the Adop-
tion of the Federal Law” On Compensation for Violation of the Right to Proceedings within a Reasonable Time
or the Right to execution of the judicial act within a reasonable time : federal law of April 30, 2010 Ne 69-FZ
(as amended of March 8, 2015) // Rossiyskaya Gazeta. 2010. May 4.
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“reasonable time for legal proceedings” was
introduced to the national procedural legal
system, aimed at considering applications for
awarding compensation for violation of the
right to legal proceedings within a reason-
able time. With regard to civil proceedings,
in part 1 of Art. 6.1 Civil Proceedings Codes
of the Russian Federation it is provided that
legal proceedings in courts and the execution
of a court order are carried out within a rea-
sonable time. The norm providing for a trial
within a reasonable time is also enshrined in
Part 3 of Art. 2 of the Arbitration Proceedings
Code of the Russian Federation. The intro-
duction of the category of a reasonable time
into these Codes was an important milestone
in the development of the procedural branch-
es of Russian law.

It is not possible to present the extent
of Article 6 EHRC in all of its various par-
ticularities. In this paper there can be given
only a short legal overview of the scope
and general procedural guarantees in the area
of public and civil law. We will concentrate
on the general part of Article 6 and focus
on such aspects which became significant
for the daily practice in Russia, Austria
and other member states.

The first sentence of Article 6 reads
as follows:

“In the determination of his civil rights
and obligations or of any criminal charge
against him, everyone is entitled to a fair and
public hearing within a reasonable time by
an independent and impartial tribunal estab-
lished by law”.

Siberian Law Review. 2022. Volume 19, no. 1 ——

SCOPE OF ARTICLE 6

The right to a fair trial applies to “civil
rights and obligations” and “any criminal
charge”. Though the scope of this article
seems to be prima vista rather limited, the Eu-
ropean Court of Human Rights for decades
now has been interpreting these terms ‘“‘au-
tonomously” and rather extensively, so that
legal issues are qualified within the scope
of Article 6 although these matters are in ac-
cordance with the national legal systems re-
served to the jurisdiction of administrative
bodies and are usually classified as public
law. For example, in Austria the approval
for a real estate acquisition by a foreigner
was given by an administrative authority
and not by a civil court; but the European
Court of Human Rights found that the effect
of the administrative decision in such matters
regards “the relations in civil law” and the
proceedings in such cases had to be com-
pliable with the requirements of Article 6'°.
Contrary to its previous jurisdiction'' the Eu-
ropean Court also considers disputes between
civil servants and the state as an employer
to be a “civil right” according to Article 6
EHRC®. Even social security entitlements
are qualified as “civil right” because of the
“economical nature” as the European Court
pointed out'3.

To recapitulate, for the purposes of the ap-
plying of Article 6 it is sufficient, that the re-
levant provisions for the legal dispute con-
tain a mainly civil-law character even when
they are embedded in public law according
to the domestic legal system'*.

10 Therefore a foreigner had to be entitled to challenge an administrative decision refusing to grant an approval
for a real estate acquisition before an “independent and impartial tribunal” (see: Case of Ringeisen v. Austria (ap-
plication Ne 2614/65) : judgement of the ECHR of July 16, 1971. URL: https://hudoc.echr.coe.int/).

' Case of Pellegrin v. France (application Ne 28541/95) : judgement of the ECHR of December 8, 1999. URL:

https://hudoc.echr.coe.int/

12 See for example: Case of Eskelinen and others v. Finland (application Ne 63235/00) : judgement of the ECHR
(Grand Chamber) of April 19, 2007 ; Case of Melek Sima Yilmaz v. Turkey : judgement of the ECHR of Septem-
ber 30, 2008 (application Ne 37829/05). URL: https://hudoc.echr.coe.int/

13 Case of Feldbrugge v. the Netherlands (application Ne 8562/79) : judgement of the ECHR of May 29, 1986.

URL: https://hudoc.echr.coe.int/

!4 In the more recent past the scope of the Right to a Fair Trial was extended almost tremendously by the Charter
of Fundamental Rights of the European Union which declared Article 6 EHRC applicable for all matters in connec-
tion with the law of the European Union. See: Article 48 of the Charter.
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In order to assess the applicability of
Article 6 concerning the criminal aspect,
the European Court set out three crite-
ria to be considered alternatively, namely,
whether the legal provision defining the of-
fence belongs to criminal law or disciplinary
(administrative) law according to the legal
system of the member state, the very na-
ture of the offence and the degree of sever-
ity of the penalty that the concerned person
risks incurring’®. Normally, the imposition
of custodial sentences will establish the ap-
plicability of Article 6. Vice versa, a fine to
force a witness, refusing to give evidence, to
testify was not qualified as a criminal charge
in the sense of Article 6'°. A ban from a pro-
fession, like a suspension of the right to prac-
tise medicine as a disciplinary consequence,
can be a criminal charge when the ban is not
temporary and for a short-term period, but it
is even then often qualified as an interference
of a civil right pursuant to Article 6.

THE PROCEDURAL GUARANTEES
IN GENERAL
DECISION By A “TRIBUNAL”

In order to ensure a “fair” proceeding ac-
cording to Article 6, there has to be an inde-
pendent and impartial “tribunal”. A “tribunal”
can be a court (translated in many languages
as a “court”), but it does not need to be a court
in the common sense of the word: the term
“tribunal” in Article 6 is not necessarily
to be understood as signifying a court of law
of the classic kind. Also, administrative bodies
can be classified as “tribunals” as long as these

authorities have the characteristics of a “tribu-
nal” within the autonomous meaning of Ar-
ticle 6. It is not required to name the decid-
ing organ a “court”. Vice versa, it is possible
that also a “court” does not fulfil all criteria
of a “tribunal” according to Article 6:

“To meet the criteria of a “tribunal” a de-
cisive body has to deliver a binding decision
within its competence on the basis of rules
of law and after proceedings conducted in
a prescribed manner'.

An advisory board tendering advices to
a minister cannot be qualified as a “tribunal”
even when its advices are usually followed
in the most cases'®. The “tribunal” must not be
bound by the administrative authority’s find-
ings of fact and has to be able to determine the
relevant facts by its own. In Austria, the Su-
preme Administrative Court as a restricted ju-
dicial control instance against administrative
decisions was only enabled to decide on the
basis of the investigations carried out by ad-
ministrative authorities'®. As mentioned above,
the Austrian Republic had therefore to replace
its old “one stage system” with a solely Su-
preme Administrative Court and had to estab-
lish administrative courts of the first instance
with full jurisdiction accomplishing the criteria
of a “tribunal” according to Article 6 EHRC.

A TRIBUNAL “ESTABLISHED BY THE LAw”
The “tribunal” shall be established by
the law. This expression reflects the prin-
ciple of the rule of law, which is inherent
in the system of protection, established by
the EHRC?. The legal provisions have to

15 Case of Jussila v. Finland (application Ne 73053/01) : judgement of the ECHR of November 23, 2006. URL:

https://hudoc.echr.coe.int/

1o Frowein J., Peukert W. Europdische Menschenrechtskonvention : EMRK-Kommentar. 2" ed. Kehl : N. P. En-

gel Verlag, 1996. P. 182.

17 Case of Belilos v. Switzerland (application Ne 10328/83) : judgement of the ECHR of April 29, 1988 ; Case
of Richert v. Poland (application Ne 54809/07) : judgement of the ECHR of October 25, 2011. URL: https://hudoc.

echr.coe.int/

18 Case of Benthem v. the Netherlands (application Ne 8848/80) : judgement of the ECHR of October 23, 1985.

URL: https://hudoc.echr.coe.int/

19 Case of Gradinger v. Austria (application Ne 15963/90) : judgement of the ECHR of October 23, 1995. URL:

https://hudoc.echr.coe.int/

2 Case of DMD Group, A.S. v. Slovakia (application Ne 19334/03) : judgement of the ECHR of October 5,

2010. URL: https://hudoc.echr.coe.int/
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regulate the structure, competence and com-
position of the judicial organ in order to pre-
vent “courts of exception” established ad hoc
for a concrete case?!. It is not relevant if these
legal provisions are implemented in the con-
stitution of the member state or are incorpo-
rated in the national legal framework by in-
ternational treaty norms as long as the legal
basis is an Act of Parliament. Especially
the rules about the allocation of cases to con-
crete judges seem to be very delicate: There
is a lack of the legal basis of a “tribunal”
if exact rules about the selection of lay judg-
es do not exist??. The European Court found
a violation of Article 6 EHRC in the case
Posokhov v. Russia because there was no list
of lay judges as it was provided by the law,
and no legal grounds could be presented for
the involvement of the lay judges participat-
ing in the appealed decisicion®.

AN “INDEPENDENT AND IMPARTIAL”
TRIBUNAL

One of the core elements of Article 6 is
the expression that the “tribunal” must be in-
dependent and impartial: The independence
of a “tribunal” is provided as the judge is
able to decide solely according to the law
and to his free will. In determining whether
a body can be considered to be “indepen-
dent”, the European Court of Human Rights
has had regard to the manner of appointment
of the members of the organ and the duration
of their term of office, the existence of guar-

Siberian Law Review. 2022. Volume 19, no. 1 ——

antees against outside pressures and the ques-
tion whether the body presents an appearance
of independence?.

In the case Lauko v. Slovakia the Euro-
pean Court of Human Rights denied the in-
dependence of a district authority because
the appointment of the head of the body was
controlled by the executive and the head of
the body had the status of a salaried employ-
ee whereby at the same time there was a lack
of any guarantees against outside pressures®.

In general, the duration of the term of of-
fice does not have to be unlimited but enough
to provide a certain stability: In that sense,
the European Court considered a five-year
term of office as sufficient, under special
circumstances even three years®. The irre-
movability of judges by the executive dur-
ing their term of office has to be seen as
a corollary of their independence?’. During
this term judges may be removed only due
to special circumstances determined in pre-
cisely defined offences. The European Court
assumed the lack of independence as a judge
could be removed by the Minister of Justice
at any time during the term of office and that
there were no adequate guarantees protecting
the judge against the arbitrary exercise of that
power by the Minister.

Beside the aspects of the independence
in appearance, Article 6 also provides
the subjective independence or impartiality
of the judicial organ. The affected person
shall be able to be confident that the judicial

2l Grabenwarter C., Pabel K. European Human Rights Convention : Commentary. 6" ed. Miinchen : C. H. Beck,

2016. P. 486.

2 Case of Pandjikidze and others v. Georgia (application Ne 30323/02) : judgement of the ECHR of October 27,

2009. URL: https://hudoc.echr.coe.int/

3 Case of Posokhov v. Russia (application Ne 63486/00) : judgement of the ECHR of March 4, 2003. URL:

https://hudoc.echr.coe.int/

2+ See for example: Case of Campbell and Fell v. the United Kingdom (application Ne 7819/77) : judgement
of the ECHR of June 28, 1984. URL: https://hudoc.echr.coe.int/
% Case of Lauko v. Slovakia (application Ne 26138/95) : judgement of the ECHR of September 2, 1998. URL:

https://hudoc.echr.coe.int/

% Case of Sramek v. Austria (application Ne 8790/79) : judgement of the ECHR of October 22, 1984. URL:

https://hudoc.echr.coe.int/

2" Case of Henryk Urban and Ryszard Urban v. Poland (application Ne 23614/08) : judgement of the ECHR

of November 30, 2010. URL: https://hudoc.echr.coe.int/
2 Grabenwarter C., Pabel K. Op. cit. P. 488.
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organ decides objectively without preju-
dice or bias®. In the case Micallef v. Malta
the European Court of Human Rights consid-
ered a violation of Article 6 ECHR because
the judges were not legally bounded to de-
clare themselves partial: An applicant was
faced with a panel of three judges, one of
whom was the uncle of the opposing party’s
advocate and the brother of the advocate act-
ing for the opposing party; the Court had
the opinion that the close family ties between
the opposing party’s advocate and the Chief
Justice sufficed to objectively justify fears
that the presiding judge lacked impartiality.

In relation to Russian administrative law,
attention should be paid to the peculiarities
of the application of Art. 6 of the Convention
on cases, regarding administrative offenses.

As is known, if the national law quali-
fies a prohibited act as a crime, the European
Court automatically refers it to the scope
of Art. 6 of the Convention. At the same time,
the term “criminal charge”, enshrined in the
specified Convention norm, is autonomous in
nature, cannot depend on national legal quali-
fications alone and, from the point of view of
the case law of the European Court, should
also be applied to some cases of administra-
tive offenses.

The character and degree of severity of
the potential punishment are of decisive im-
portance for the characterization of a partic-
ular offense as a criminal one. So, the pun-
ishment should have a punitive nature,
and not be just a deterrent, at the same time,
the insignificant nature of the offense still
does not take it beyond the scope of Art. 6
of the Convention.

Earlier in its practice, the European Court
has already established that Art. 6 of the Con-

vention applies to administrative offenses
punishable by a fine (Judgment of 19 Novem-
ber 2015 in the case of Mikhailova (Mikhay-
lova) v. Russia, application no. 46998/08%).
The European Court has no doubts even if
an administrative offense involves the pos-
sibility of applying such a punishment
as an administrative arrest, which in its es-
sence is a deprivation of liberty (for example,
Judgment of October 3, 2013 in the case of
Kasparov and Others v. Russia”, application
no. 21613/07°").

In the case of Karelin v. Russia®?, the ap-
plicant was detained by a police officer
and a protocol was drawn up against him
for committing Disorderly Conduct under
Art. 20.1 of the Code of the Russian Federa-
tion on Administrative Offenses®, which pro-
vides two types of alternative punishments —
a fine of up to 1000 rubles or administrative
arrest for up to 15 days.

On March 29, 2012, the Russian court
of first instance began trialon the above-
mentioned case. The applicant pleaded
not guilty to the offense imputed to him.
A police officer was also present at the trial-
hearing and made a legal statement. The court
found the applicant guilty of using obscene
language in the presence of other people,
which constituted a breach of public order,
and imposed an administrative fine on him.
The applicant further applied to the European
Court, pointing out that the non-participation
of the prosecutor in the administrative case
against him resulted in a violation of Art. 6 of
the Convention.

The authorities of the Russian Federation
disagreed with the applicant’s complaint,
considering that, firstly, he had not suffered
“significant harm”, and, secondly, argued that

2 Case of Micallef v. Malta (application Ne 17056/06) : judgement of the ECHR of October 15, 2009. URL:

https://hudoc.echr.coe.int/

30 URL: https://hudoc.echr.coe.int/app/conversion/pdf/?library=ECHR &id=003-5220658-6472664&filename=

Judgments%20and%?20decisions%200f%2012.11.15.pdf

31 URL: https://hudoc.echr.coe.int/app/conversion/pdf/?library=ECHR &id=002-8954 &filename=002-8954.pdf& TID=

ihgdgbxnfi

32 URL: http://www.consultant.ru/cons/cgi/online.cgi?req=doc&base=ARB&n=480232
3 URL: http://pravo.gov.ru/proxy/ips/?docbody&nd=102074277
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the criminal procedural component of Art. 6
of the Convention was inapplicable, since
the severity of the potential sanction, in their
opinion, was not commensurate with the se-
verity of the criminal punishment.

The Court agreed that the fine imposed on
the applicant was small, but concluded that
the case raised the important issue of the pros-
ecutor’s non-participation in administrative
proceedings. The European Court, relying on
its case-law, found Art. 6 of the Convention
violated and declared the complaint admissi-
ble. In accordance with the Code of the Rus-
sian Federation on Administrative Offenses
the proceedings are initiated by a non-judi-
cial body (in the Karelin case, by the police).
At the same time, the Code of the Russian
Federation on Administrative Offenses gives
prosecutors broad discretionary powers
to initiate proceedings on an administrative
offense, and in cases where it is initiated,
to take part in it. At the same time, domes-
tic law does not require the participation of
the prosecutor in the court session and does
not provide for any special consequences in
connection with the fact that the prosecutor
does not participate in the court session.

The European Court emphasized that
Art. 29.4 of the Code of Administrative Of-
fenses of the Russian Federation does not
provide national courts with the opportunity
to require the presence of a prosecutor in cas-
es initiated by other authorities. The Europe-
an Court noted that the procedure for drawing
up a report on an administrative offense does
not imply an adversarial nature that would al-
low taking into account the objections or po-
sition of the defense, and also that the police
at this stage do not act in the role of a “court”.

Furthermore, the European Court came
to the conclusion that the police officer who
drew up a protocol on an administrative of-
fense is also not considered by the Code of
the Russian Federation on Administrative Of-
fenses as a party to the case — for example,
he is deprived of the authority to file peti-
tions with the court of first instance, which
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is an integral feature of a fair trial. In this
regard, the European Court concluded that
the policeman is not a “prosecuting author-
ity” and his competence does not include
the presentation and defense of the prosecu-
tion on behalf of the state. It was also pointed
out that the non-participation of the prosecu-
tor in the case affects the operation of the pre-
sumption of innocence during the trial and,
as a result, the impartiality of the court.

It was concluded, that in such circum-
stances, the European Court accepts that
the trial court had no alternative but to as-
sume the task of the prosecution during
the oral hearing of the case.

In the European Court’s view, it is the pres-
ence of a prosecutor during a trial, whose task
it is to present and substantiate a criminal
charge in order to make the dispute adversarial
with the defense, that is generally necessary
in order to avoid legitimate doubts that may
arise as to the impartiality of the court. Also
noted was the fact, that neither the police of-
ficer nor the prosecutor submitted any written
arguments to the second-instance court in re-
sponse to the applicant’s complaint.

Thus, a violation of paragraph 1 of Art. 6
of the Convention was defined regarding
the requirement of impartiality of the court.

PRINCIPLE OF EQUALITY OF ARMS

The main feature of a judicial proceed-
ings before a court is the fact that there are
two opponents acting to pursue their rights
and interests equally ranked under basically
(more or less) similar conditions and with
the same procedural means. This is typical
for a civil litigation as well as a penal pro-
cedure whereas the prosecuting authority
is facing the defendant. A proceeding without
this characteristic equality of the opponents
in front of the court would hardly be qualified
as fair by anyone. The principle of “equality
of arms” is the core of procedural guarantees
provided by Article 6 and contains especially
the right to be heard, the right of access to
the file and the right to a reasoned judgement.
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It is a basic requirement of a fair hear-
ing that in a civil litigation the claimant
and the defendant as well as in a criminal
proceeding the prosecuter and the defendant
have both a sufficient, fair and equal opportu-
nity to give their views regarding all relevant
facts. It violates the principle of a fair hearing
to give one party a more advantageous proce-
dural position than the other one and a lack
of a fair balance between the parties is pro-
voked**. The concept of a fair hearing implies
the right to adversarial proceedings: Parties to
criminal or civil proceedings must in principle
have the opportunity not only to make known
any evidence needed for their claims to suc-
ceed, but also to have knowledge of, and com-
ment on, all evidence adduced or observations
submitted, with a view to influencing the de-
cision of the court®™. These are fundamental
rights which cannot be reduced or softened
by certain circumstances like the fact that
the evidence deprived is neutral or even fa-
vourable to the defendant: It is a matter for
the defence to assess whether a submission
deserves a reaction or not*®. In particular
in criminal preceedings it may be necessary
to withhold certain evidence from the defence
so as to preserve the fundamental rights of an-
other individual or to safeguard an important
public interest. However, measures restricting

the rights of the defence are only permissible
when it is strictly necessary*’. Moreover, in or-
der to ensure that the accused person receives
a fair trial, any difficulties caused to the de-
fence by a limitation on its rights must be suf-
ficiently counterbalanced by the procedures
followed by the judicial authorities®®. Even
business secrets of companies can be the rea-
son for excluding certain evidence material
in a civil litigation like a contract award proce-
dure, in order to prevent the access to business
secrets among competitors®.

Although the principle of equality of arms
applies for civil proceedings as well as crimi-
nal procedures, the intensity of the several
procedural guarantees is differing in detail
and is less comprehensive in civil proceed-
ings: For example the right to take part in
the hearing is seen as a fundamental element
of a fair hearing for every person charged with
a criminal offence®, but it is not guaranteed
absolutely for procedures concerning civil
rights. Though in certain constellations when
the personal impression by the court is rele-
vant the principle of a fair hearing will require
even a personal appearance, as it was expected
by the European Court in a proceeding to de-
clare a person incapable*' or in a civil proceed-
ing concerning defamation and an action for
damages because of defamation®.

3* Case of Feldbrugge v. the Netherlands (application Ne 8562/79) ...
3 Case of Lobo Machado v. Portugal (application Ne 15764/89) : judgement of the ECHR of February 20, 1996 ;
Case of Zagrebacka banka v. Croatia (application Ne 39544/05) : judgement of the ECHR of December 12, 2013.

URL: https://hudoc.echr.coe.int/

3% Case of Goc v. Turkey (application Ne 36590/97) : judgement of the ECHR of July 11, 2002. URL: https://

hudoc.echr.coe.int/

37 Case of Rowe and Davis v. the United Kingdom (application Ne 28901/95) : judgement of the ECHR (Grand
Chamber) of February 16, 2000. URL: https://hudoc.echr.coe.int/
3 Case of Van Mechelen and Others v. the Netherlands (application Ne 21363/93) : judgement of the ECHR of

April 23, 1997. URL: https://hudoc.echr.coe.int/

3 Case C-450/06 of Varec v. Belgium : judgement of the Court of Justice of the European Union of February 14,

2008. URL: https://hudoc.echr.coe.int/

4 The accused person has the right “to defend himself in person”,

”

to examine or have examined witnesses” and

“to have the free assistance of an interpreter if he cannot understand or speak the language used in court”, and — as the
European Court pointed out — it would be difficult to see how the defendant could exercise all these rights without
being present. See: Case of Colozza v. Italy (application Ne 9024/80) : judgement of the ECHR of February 12, 1985.
URL: https://hudoc.echr.coe.int/

41 Case of Winterwerp v. the Netherlands (application Ne 6301/73) : judgement of the ECHR of October 14,
1979. URL: https://hudoc.echr.coe.int/

# Case of Helmers v. Sweden (application Ne 11826/85) : judgement of the ECHR of October 29, 1991. URL:
https://hudoc.echr.coe.int/
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There are some unique features regard-
ing the above mentioned in the Russian legal
practice. Thus, in the case of “Galich v. Rus-
sia” (judgment of May 13, 2008)* the Court
stated that “the requirements for a fair trial
in civil cases are less stringent than in crimi-
nal cases. Nevertheless, civil proceedings
must be fair, fairness implies the existence
of an adversarial procedure, which, in turn,
requires that the court does not base its deci-
sion on evidence that has not become avail-
able to one of the parties.”

At the same time, it follows from
the fundamental positions of the ECHR
that the establishment of requirements
for real equality of arms in the consideration
of a particular category of cases, as well
as the ratio of the activity of the court and
the parties in the field of proof, is within the
scope of the national legislator. In addition,
national procedural systems often establish
non-adversarial procedures (various sim-
plified proceedings, procedures for making
judgments in absentia, analogues of Rus-
sian order proceedings, etc.), which in
themselves are not incompatible with the
Convention. The Court assesses the compat-
ibility of these procedures with the criterion
of fairness enshrined in the Convention.
Equity is determined through the obser-
vance of the principle of procedural equality
of the parties, including in the field of pre-
sentation of evidence, and the right to pres-
ent their explanations in response to the ar-
guments of the other party.

In particular, in the case of Khuzhin
v. Russia: “In both criminal and civil matters,
this principle provides that each party should
be given a reasonable opportunity to know
and comment on objections or evidence
provided by the other party, and to present
their case on terms that do not put one party
at a substantially more disadvantageous posi-
tion in comparison with her opponent™*,
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In regard to legislative implementa-
tion of the positions of the European Court
the Code of Administrative Judicial Proce-
dure of the Russian Federation® (herein-
after — CAS RF), in our opinion, has been
designed with a very high legal quality, using
not only the main international and Europe-
an standards in the field of ensuring human
rights, but also modern methods and means
of legal technology. So, in order to ensure
the adversarial nature and equality of par-
ties in administrative proceedings, occupying
an unequal legal position in public relations
and having, in connection with this, unequal
opportunities in proving the circumstanc-
es in an administrative case, paragraph 7
of Art. 7 of the CAS RF provides “adversar-
ial and equal rights of the parties to admin-
istrative proceedings with an active role of
the court.” By implementing this principle, in
accordance with part 2 of Art. 15 and part 1 of
Art. 65 CAS RF, the domestic court, by anal-
ogy with the American quasi-judicial bodies
(administrative agencies and administrative
judges), has the right, on its own initiative,
to demand the necessary evidence. When
checking the legality of regulatory legal acts,
decisions, actions (inaction) of the public
administration, the court has the right to go
beyond the requirements contained in the ad-
ministrative statement of claim.

As the analysis of the practice of
the Court in Russian cases shows, the vio-
lation of Article 6 of the Convention due to
the failure to ensure the procedural equal-
ity of the parties is mainly ascertained by
the European Court in relation to the consid-
eration of criminal cases, in respect of which
the Court has developed a true corpus juris.

The right of a person to be promptly no-
tified of the commencement of a trial against
him is one of the fundamental guarantees in
the administration of justice. All parties must
receive notice of any court hearing to be held,

# URL: http://www.consultant.ru/cons/cgi/online.cgi?req=doc&base=ARB&n=94453#8LgmwrStpmWMHsF6

# URL: https://base.garant.ru/12167514/

4 URL: http://www.consultant.ru/document/cons_doc LAW 176147/
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any document to be presented at the hear-
ing, any witness summoned, any changes
in the claims and objections of either party, and
any other document that may be used in legal
proceedings. A violation of this principle has
been established by the Court in a number
of Russian cases. They are mainly related to
the failure to ensure the appearance of the de-
fendants at the second instance in criminal
proceedings, but the violation of Art. 6 in con-
nection with non-observance of the right to
due notification was also found by the Court in
a number of civil cases (for example, Yakov-
lev v. Russia*®, Groshev v. Russia*’ and oth-
ers). Thus, in the Yakovlev case, the summons
for the cassation consideration of the case was
sent to the applicant on the day of the court
of the cassation instance, and was received
4 days after the hearing. In its judgment of
July 6, 2005 the Court recalled that under Art.
6 § 1, the right to a public hearing necessarily
implies the right to an “oral hearing”, but the
right to a public hearing is not absolute.

DECISION “WITHIN A REASONABLE TIME”

The most important decision and also
a judgment of high quality is not worth
much as the concerned parties have to wait
too long for the decision. The member states
are obliged to provide court proceedings
to be finalized within a reasonable time [7]:
The defendant in a criminal proceeding
should not kept in uncertainty for too long.
Also, a civil proceeding must not take
so much time so that the applicant does not
need the decision any more.

The requirement of “consideration of
the case within a reasonable time” estab-

lished by Article 6 of the Convention reflects
the change in public requests for the admin-
istration of justice, which are no longer lim-
ited to the observance of the rights of the
parties during the trial. This requirement
also presupposes the effectiveness of jus-
tice, i.e. assessment of its results not only
from the point of view of the process itself
and the correctness (legality, validity) of the
decision, but also from the point of view of
the timely resolution of the case, which is no
less important.

The European Court stated in many
cases that Article 6 ECHR was violated by
the length of the proceeding regardless of
whether the final judgement was lawful
or not. There is no fixed time limit for a pro-
ceeding, and in general the reasonableness of
the duration of proceedings covered by Art. 6
§ 1 must be assessed in each case according
to its circumstances. The Court examines
the entirety of the proceedings in question,
including appeal proceedings®. In its case-
law the European Court generated certain cri-
teria to assess the length of the proceedings,
namely the degree of complexity of the case,
the behaviour of the applicant, the conduct of
the competent courts and the overall assess-
ment, what was at stake for the applicant in
the dispute®.

The more important the outcome of
a proceeding is for the applicant the less
it is accepted a long period of time for
the proceeding: A special importance for
the applicant will be taken in criminal pro-
ceedings when the defendant is imprisoned
or in civil litigations when the livelihood
of the applicant is affected™. For example,

4 URL: https://europeancourt.ru/resheniya-evropejskogo-suda-na-russkom-yazyke/yakovlev-protiv-rossii-

postanovlenie-evropejskogo-suda/
47 URL: https://base.garant.ru/2563877/

# Case of Konig v. Germany (application Ne 6232/73) : judgement of the ECHR of June 28, 1978. URL: https://

hudoc.echr.coe.int/

# Case of Deumeland v. Germany (application Ne 9384/81) : judgement of the ECHR of May 29, 1986 ; Case
of Comingersoll S.A. v. Portugal (application Ne 35382/97) : judgement of the ECHR of April 6, 2000. URL: https://

hudoc.echr.coe.int/

3 Case of Frydlender v. France (application Ne 30979/96) : judgement of the ECHR of June 27, 2000. URL:

https://hudoc.echr.coe.int/
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a proceeding relating an employment dis-
pute lasting more than 6 years was quali-
fied as exzessive because the case affected
the formalisation of the applicant’s dismiss-
al without which he was seriously disadvan-
taged in finding a new employment®!. Even
the high age of the applicant can be a rele-
vant aspect for the assessment of the length
of the proceedings®. The factual or legal
complexity of a case or even the behav-
iour of the applicant can justify a long pro-
ceeding: Concerning a criminal procedure
that took more than 4 years, the European
Court took into account that the proceed-
ings went through three levels of jurisdic-
tion, that the applicant was also responsible
for certain delay, three accused persons
were involved and the examination of many
witnesses and voluminous documentary
material was necessary®. In contrast, an ac-
tion of the applicant against his former em-
ployer to pay outstanding emoluments, dis-
charge and leave allowances was qualified
as an ordinary employment dispute without
any complexity so that it could not justify
the length of the proceeding’*.

A temporary backlog of court busi-
ness is accepted by the European Court
as a reason for a long proceeding, but only
if the contracting state takes appropriate
remedial action with the requisite prompt-
ness [8, p. 72]%°. A chronic overload cannot
justify an excessive length of proceedings’®.
The European Court stated that the member

Siberian Law Review. 2022. Volume 19, no. 1 ——

states are obliged to organise their legal sys-
tems in such a way that their courts can guar-
antee to everyone the right to a final decision
within a reasonable time®’.

As the reasonable length of proceed-
ing has been exceeded, an infringement
of Art. 6 is not constituted by the European
Court when the national authorities have
acknowledged in a sufficiently clear way
the failure to observe the reasonable time re-
quirement and have afforded redress by re-
ducing the sentence in an express and mea-
surable manner3,

THE RIGHT OF ACCESS TO A TRIBUNAL

The European Court of Human Rights
emphasized in his jurisdiction the require-
ment that the provisions of the EHRC
must be interpreted in a way to give prac-
tical and effective protection to individu-
als. Although the first sentence of Article 6
does not state a right of access to a court
or tribunal in express terms, the European
Court came to the conclusion that Art. 6 §1
secures to everyone the right to have any
claim relating to his civil rights and obliga-
tions brought before a court or tribunal. The
“right of access” would only constitute one
aspect of the “right to a court” embodied by
Art. 6%,

Further more, the right of access to
a court shall not be “theoretical or illusory”
but “practical and effective”, as the Euro-
pean Court repeated in its settled case law

31 Case of Kormacheva v. Russia (application Ne 53084/99) : judgement of the ECHR of January 29, 2004. URL:

https://hudoc.echr.coe.int/

32 Case of StiBmann v. Germany (application Ne 20024/92) : judgement of the ECHR of September 16, 1996.

URL: https://hudoc.echr.coe.int/

3 Case of Zaprianov v. Bulgaria (application Ne 41171/98) : judgement of the ECHR of September 30, 2004.

URL: https://hudoc.echr.coe.int/

3 Case of Kormacheva v. Russia (application Ne 53084/99) : judgement of the ECHR of January 29, 2004. URL:

https://hudoc.echr.coe.int/

3 Janice M., Kay R., Bradley F. European Human Rights Law (practice and commentary). M., 1997. P. 486-487.
% Case of Klein v. Germany (application Ne 33379/96) : judgement of the ECHR of October 26, 2000. URL:

https://hudoc.echr.coe.int/

7 Case of Kormacheva v. Russia (application Ne 53084/99) ...
% Mitterbauer v. Austria (application Ne 2027/06) : decision of the ECHR of February 12, 2009. URL: https://

hudoc.echr.coe.int/

3 Case of Golder v. the United Kingdom (application Ne 4451/70) : judgement of the ECHR of February 21,

1975. URL: https://hudoc.echr.coe.int/
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for many times®. The member states have
to require a legal protection system to en-
sure that persons within its jurisdiction can
really enjoy before a court the fundamental
guarantees in Art. 6%'. Unlike the wording of
Art. 6 § 3 (c), which guarantees the right to
free legal assistance on certain conditions in
criminal proceedings, there is no general ob-
ligation under the Convention to make legal
aid available for @/l disputes in civil proceed-
ings®. The decision in the case Airey v. Ireland
concerned the situation of the wife of an al-
coholic who frequently threatened her and oc-
casionally subjected her to physical violence:
Mrs. Airey had been endeavouring to obtain
a decree of judicial separation on the grounds
of her husband’s alleged physical and mental
cruelty to her and their four children, but she
had been unable, in the absence of legal aid
and not being in a financial position to meet
herself the costs involved, to find a solicitor
willing to act for her. The consequence that
Mrs. Airey had to remain wife of her husband,
led to the decision that Ireland infringed the
right of access because she did not receive le-
gal aid for the purpose of petitioning for a de-
cree of judicial separation®.

In general the member states have a free
choice of the means to be used to ensure an ef-
fective right of access to the courts and Article 6
only compels to provide for the assistance of

a lawyer when such assistance proves indis-
pensable for an effective access to court either
because legal representation is rendered com-
pulsory or by reason of the complexity of the
procedure or of the case®. Although the decision
in the case of Airey v. Ireland has been passed
by the Court many decades ago, the judgement
still has a lasting effect: In 2015 the Austrian
Constitutional Court abolished legal provisions
avoiding legal aid to be granted in administra-
tive court procedures dealing with “civil rights
and obligations™: referring to the decisionin
the case of Airey v. Ireland, the Constitutional
Court conceded that in many cases the proce-
dural obligations of the Administrative Courts
to establish facts ex officio will be sufficient
to meet the guarantees of Article 6 EHRC, but
the total prohibition withouth to grant legal aid
even in extraordinary cases with a high com-
plexity of the case would breach Article 6.

The right of access to the courts is not
absolute and may be subject to limitations
that do not restrict or reduce the access left
to the individual in such a way or to such an
extent that the very essence of the right is im-
paired®. The European Court of Human Rights
accepted legal provisions limiting the access
to a court when their aim was the protection
against abusive litigations or against over-
burdening the courts by cases of minor sig-
nificance®. Generally a limitation will not be

% Case of Tolstoy Miloslavsky v. the United Kingdom (application Ne 18139/91) : judgement of the ECHR

of July 13, 1995 ; Case of Hornsby v. Greece (application Ne 18357/91) : judgement of the ECHR of March 19,
1997 ; Case of Del Sol v. France (application Ne 46800/99) : judgement of the ECHR of February 26, 2002 ; Case
of Bertuzzi v. France (application Ne 36378/97) : judgement of the ECHR of February 13, 2003 ; Case of Starosczyk
v. Poland (application Ne 59519/00) : judgement of the ECHR of March 22, 2007 ; Case of Ibrahim and others
v. the United Kingdom (application Ne 50541/08) : judgement of the ECHR (Grand Chamber) of September 13, 2016.
URL: https://hudoc.echr.coe.int/

1 Case of Del Sol v. France (application Ne 46800/99) ...

2 Case of Airey v. Ireland (application Ne 6289/73) : judgement of the ECHR of October 9, 1979. URL: https://
hudoc.echr.coe.int/

% Case of Airey v. Ireland (application Ne 6289/73) ...

% Case of Gnahore v. France (application Ne 40031/98) : judgement of the ECHR of September 19, 2000. URL:
https://hudoc.echr.coe.int/

% Case of Ashingdane v. the United Kingdom (application Ne 8225/78) : judgement of the ECHR of May 28,
1985 ; Case of Khamidov v. Russia (application Ne 72118/01) : judgement of the ECHR of November 25, 2007 ;
Case of Baka v. Hungary (application Ne 20261/12) : judgement of the ECHR (Grand Chamber) of June 23, 2016.
URL: https://hudoc.echr.coe.int/

% Case of Bayar and Giirbiiz v. Turkey (application Ne 37569/06) : judgement of the ECHR of November 27,
2012. URL: https://hudoc.echr.coe.int/
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compatible with Art. 6 § 1 if it does not pursue
a legitimate aim and if there is not a reason-
able relationship of proportionality between
the means employed and the aim sought to be
achieved”. In that sense the European Court
qualified procedural requirements or the obli-
gation to be represented by a lawyer usually
as proportional®®. The rules on time-limits for
lodging an appeal have also been accepted
by the Court when they were designed to en-
sure the proper administration of justice and
legal certainty, providing that the applicant
could foresee the end of the time-limit and had
enough time to prepare the remedy®. The inad-
missibility of applications because of clerical
errors the applicant coul not be held liable for
was, however, qualified as excessively formal-
istic and as a denial of the right of access to
a court in respect of the applicant’s claim™.
For example, the payment of court fees
as a condition of admissibility of a legal ac-
tion does not breach Article 6 § 1 as long
as the level of the fee is not unproportional:
In the case Kreuz v. Poland the applicant sue-
ing a Municipality for damages had to pay
procedure fees which were equal to an aver-
age annual salary in Poland. Bearing in mind
that the applicant could not pay the fee and
had to desist from his claim the European
Court concluded that excessive court fees
impaired the very essence of the right to ac-
cess to a court’!. In the recent past the “right
of access” became more and more a universal
instrument to review all kind of factual obsta-
cles to the access to courts, like for example
even technical barriers, illustrated by a Slo-

Siberian Law Review. 2022. Volume 19, no. 1 ——

vakian case: The ordinary courts refused to
register several actions recorded on DVD on
the ground of a lack of technical equipment
to process the actions by the courts although
the possibility of electronic filing had been
incorporated in Slovakian law some years
before™.

Thus, in the case of “Sergey Smirnov
v. Russia” (judgment of December 22,
2009)" the European Court found a viola-
tion of Art. 6 § 1 of the Convention in the
context of the applicant’s right to access
a court. It was expressed in the fact that
the courts of general jurisdiction (first and
second instance) refused to accept for con-
sideration the statements of claim filed by
Mr. Smirnov due to his lack of registration
at the place of residence. This case dem-
onstrates a vacuum of legal protection for
individuals who do not have registration at
their place of residence in Russia. The ap-
plicant in this case tried to perform ordi-
nary actions (rent property, register a mo-
bile phone number), which he was denied
due to lack of registration. Complaints filed
in court against such a refusal were also not
accepted due to the lack of registration at
the place of residence.

In this case, the European Court noted
that “the right to initiate legal proceedings
in a civil case constitutes only a part of
the right to a court, however, it is this part
that makes it possible to use the additional
guarantees that are laid down in paragraph
1 of Art. 6 (see the judgment in the case of
“Teltronic-CATV company v. Poland”, dated

7 Case of Markovic and Others v. Italy (application Ne 1398/03) : judgement of the ECHR (Grand Chamber) of
December 14, 2006 ; Case of Stanev v. Bulgaria (application Ne 36760/06) : judgement of the ECHR of January 17,
2012 ; Case of Baka v. Hungary (application Ne 20261/12) ... URL: https://hudoc.echr.coe.int/

% Grabenwarter C., Pabel K. Op. cit. P. 500.

% Case of Melnyk v. Ukraine (application Ne 23436/03) : judgement of the ECHR of March 28, 2006. URL:

https://hudoc.echr.coe.int/

" Case of Zwazek Nauczycielstwa Polskiego v. Poland (application Ne 42049/98) : judgement of the ECHR of

September 21, 2004. URL: https://hudoc.echr.coe.int/

"I Case of Kreuz v. Poland (application Ne 28249/95) : judgement of the ECHR of June 19, 2001. URL: https:/

hudoc.echr.coe.int/

2 Case of Lawyer Partners, A.S. v. Slovakia (application Ne 54252/07) : judgement of the ECHR of June 16,

2009. URL: https://hudoc.echr.coe.int/

73 URL: https://hudoc.echr.coe.int/fre#{%22itemid%22:[%22002-3217%22]}
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January 10, 20067)”. The court noted that
“the requirement to indicate the place of
residence of the plaintiff does not in itself
violate Article 6 § 1. It pursues the legiti-
mate aim of the proper administration of
justice, since it allows the courts to keep in
touch with the plaintiff and serve him sum-
mons or court decisions. However, in this
case the applicant, who did not have a defi-
nite place of residence, could not comply
with the court’s requirements, but he offered
an alternative — he named the address for
correspondence.”

Noting that the rules of jurisdiction did not
prevent the courts from accepting the claim,
since it was brought at the location of the de-
fendant, the Court pointed out that “the do-
mestic courts not only punished the applicant
for failing to comply with the formal require-
ment, but also imposed significant restric-
tions on him, preventing consideration... his
claims. ... This violated the very essence
of the right of access to a court ... Such a strict
application of a procedural norm without
considering special circumstances cannot be
considered compatible with the provisions of
paragraph 1 of Article 6.”

If the indication of the place of resi-
dence of the plaintiff in the statement of
claim is necessary mainly for the purposes
of communication between the court and
the plaintiff, then certain steps are also pos-
sible to establish alternative mechanisms
for such communication, as is done, for ex-
ample, in the Arbitration Procedure Code of
the Russian Federation, article 125 of which
as amended, entered into force from Novem-
ber 1, 2010, requires the indication of the
plaintiff’s email address in the statement of
claim. This creates an alternative to the tra-
ditional method of sending court notices in
courts of general jurisdiction — in cases sim-
ilar to those considered in the case of Sergei

Smirnov. This case demonstrates the formal
approach of the courts to the application of
procedural norms, when law enforcement
practice is guided not by their initial goal
(in this case, the communication of the court
with the plaintiff), but only by following
the letter of the law.

THE ENFORCEMENT OF JUDGEMENTS

It would be inconceivable if Article 6 § 1
described in detail procedural guarantees af-
forded to litigants in order to be granted a fair
proceeding without protecting the implemen-
tation of judicial decisions. The restriction of
Article 6 exclusively to the aspect of the ac-
cess to a court would lead to situations in-
compatible with the principle of the Rule of
Law, as the European Court stated”. The ex-
ecution of a judgement given by any court
must be regarded as an integral part of the tri-
al for the purposes of Art. 6.

The principle of unconditional execu-
tion of a judicial act is mentioned not only
in the Convention, but also in the recom-
mendation of the Committee of Ministers of
the Council of Europe of September 9, 2003
Ne 17 “On Compulsory Execution”. In accor-
dance with this recommendatory act, the en-
forcement procedures must be proportionate
to the claim, the amount of the claim and
the interests of the defendant.

In the very first decision of the Euro-
pean Court concerning the Russian Federa-
tion, the applicant Mr. Burdov was awarded
compensation for his poor health as a result
of his involvement in emergency operations
at the site of the Chernobyl nuclear plant di-
saster, but although his legal actions against
the Social Security Service succeeded before
the Shakhty City Court, the compensation had
not been paid on the ground that the Social
Security Service and the Regional Ministry of
Labour and Social Development were under-

7 URL: https://sip.lex.pl/orzeczenia-i-pisma-urzedowe/orzeczenia-sadow/48140-99-teltronic-catv-v-polska-

decyzja-europejskiego-520244762

> Case of Hornsby v. Greece (application Ne 18357/91) ... ; Case of Burdov v. Russia (application Ne 59498/00) :
judgement of the ECHR of May 7, 2002. URL: https://hudoc.echr.coe.int/

106



funded’. The European Court noted that the
Shakhty City Court’s decisions remained un-
enforced wholly or in part for many years and
underlined that it would not be open to a state
authority to cite lack of funds as an excuse
for not honouring a judgment debt. By fail-
ing for years to take the necessary measures
to comply with the final judicial decisions,
the European Court came to the conclusion
that the state authorities deprived the provi-
sions of Art. 6 § 1 of all useful effect.

Several Russian cases concerned the fact
that a judicial decision by a Russian Court that
had become final and binding, was subsequent-
ly quashed or even amended by a higher court
on an application by a state official”’. The Eu-
ropean Court ruled out that one of the funda-
mental aspects of the Rule of Law is the prin-
ciple of legal certainty, which requires, among
other things, that where the courts have finally
determined an issue, their ruling should not be
called into question but enforced without any
unreasonable delay. As the European Court
ruled out legal certainty presupposes respect
for the principle of res judicata, i.e. the prin-
ciple of the finality of judgments. No party
should be entitled to seek a review of a final
and binding judgment merely for the purpose
of obtaining a rehearing and a fresh determina-
tion of the case. Higher courts’ power of review
should be exercised to correct judicial errors
and miscarriages of justice, but not to carry
out a fresh examination. The review should
not be treated as an appeal in disguise, and the
mere possibility of there being two views on
the subject is not a ground for re-examination.
A departure from that principle is justified only
when made necessary by circumstances of
a substantial and compelling character.

In the Russian national legislation, this
principle has also found its confirmation.

Siberian Law Review. 2022. Volume 19, no. 1 ——

So, in the Federal Law of October 2, 2007
Ne 229-FZ “On Enforcement Proceedings”
(Part 5 of Art. 4)7, one of the principles of
enforcement proceedings is the correlation
between the volume of claims of the claimant
and enforcement measures.

CONCLUSION

On the one hand, many critics articu-
late the view that the impact of the juris-
diction of the European Court of Human
Rights on the legal system of the member
states has been emerged too strong and
the Court would smash decade-long tradi-
tions of the member states with no or with
very little restraint. This might be true and
can be observed in particular on the basis
of the case law concerning the guarantees
of Art. 6. But on the other hand, there is
no doubt that the influence of the jurisdic-
tion of the European Court after all has
improved enormously the standards of
the legal protection systems of all mem-
ber states. The continuous optimization of
the effectivity of the legal system dealing
with such issues is strengthening the rule
of law and is the most important accom-
plishment of the EHRC. Definitely, nobody
would like to return to the lower standards
before the EHRC came into force. This will
be true above all for the concept of a “fair
trial” as an ideal to be treated as an indi-
vidual by the state authorities when deci-
sions will be issued about his most impor-
tant subjects, namely the individual’s “civil
rights and obligations” and any “criminal
charge against him”. In the end, the proce-
dural guarantees of Article 6 have no other
purpose than to ensure that a just and fair
judgment is passed, in other words that
a proceeding leads to a correct decision.

¢ Case of Burdov v. Russia (application Ne 59498/00) ...

7 Case of Ryabaykh v. Russia (application Ne 52854/99) : judgement of the ECHR of July 24, 2003 ; Case of
Sardin v. Russia (application Ne 69582/01) : judgement of the ECHR of February 12, 2004 ; Case of Pravednaya
v. Russia (application Ne 69529/01) : judgement of the ECHR of November 18, 2004 ; Case of Gladyshev and others
v. Russia (application Ne 20430/04) : judgement of the ECHR of February 7, 2008 ; Case of Magomedov v. Russia
(application Ne 20111/03) : judgement of the ECHR of December 4, 2008. URL: https://hudoc.echr.coe.int/

78 URL: http://www.consultant.ru/document/cons_doc LAW 71450/
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